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Association Activities 


AT THE December Stated Meeting appropriate resolutions were 
presented noting the retirement of The Honorable Charles E. 
Clark from his administrative duties as Chief Judge of the United 
States Court of Appeals for the Second Circuit, and the retire- 
ment of The Honorable Albert Conway as Chief Judge of the 
New York Court of Appeals. The Honorable Harold R. Medina 
paid tribute to the services of the two judges. Judge Medina’s 
remarks and the resolutions adopted are published elsewhere in 
this number of THE RECORD. 

At the same meeting the President presented, on behalf of the 
membership, the Association’s Medal to Whitney North Seymour 
for “exceptional contributions to the honor and standing of the 
Bar in this community.” In presenting the medal, the President 
said: 


Perhaps one of the happiest duties that can fall to the President of this 
Association is to be authorized by the Executive Committee to present the 
Association Medal. Established in May, 1951, it has only been previously 
awarded on three occasions: posthumously to Judge Patterson in 1952; to 
Charles C. Burlingham in 1953; and to Harrison Tweed in 1955. The award 
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of the Medal is the highest recognition which our Association can bestow 
upon a member of the bar and is bestowed only on those who have made 
“exceptional contributions to the honor and standing of the bar in this 
community.” 

The man we are to honor tonight fully measures up to this exceptional 
standard. He has done so much in the public weal that a recital of his many 
contributions has no place in this proceeding. However, they are listed on 
the paper which each of you has before you, and I know that you will wonder, 
as I do, how one man still in his prime of life could have done so much for 
the bar and for the public. It has been said that his ability to do all these 
things is due to the fact that he is, in addition, a magician, and a member of 
the Society of American Magicians. This certainly falls short of the mark 
because his achievements represent far more than sleight of hand. They 
represent qualities of heart and mind—which has always been the admiration 
of his friends. 

Another reason for not enumerating all of his accomplishments is that he 
himself said when he presented this Medal to Mrs. Patterson on behalf of her 
late husband, Judge Patterson, “The Association Medal is not to be awarded 
to those whose eminent service is primarily outside the profession and this 
community. Other honors are more fitting for them.” 

So I will confine myself, as I must, to the exceptional contributions which 
he has made to the honor and standing of the bar in our community. His ac- 
complishments in these fields are also listed in the paper which you have 
before you, and I shall only repeat that he was one of the most distinguished 
Presidents of our Association, and that he was President of the Legal Aid 
Society and a member of the Tweed Commission. He has served with distinc- 
tion on numerous Committees of our Association, both before and after his 
incumbency as President. In all these activities he has imbued his brethren 
with a sense of their own responsibility for the standing of the bar before 
the community. He has been a leader among those who feel that the adminis- 
tration of justice can be served only by a dedicated and independent bar and 
that our system stands or falls, depending upon the discharge of our responsi- 
bilities as lawyers. 

It is no wonder that, with his record, he has been selected as the President- 
Elect of the American Bar Association—one of the highest offices which a 
lawyer can be called upon to perform for his profession. 

With him, the award of this Medal is in no sense a token of appreciation 
for a job well done. It is, rather, in the nature of a commencement; a testi- 
monial of his colleagues to their conviction that he will continue to rise in 
ever-broadening fields in the interest of our profession and the exercise of 
its public responsibilities. 

Whitney, you have served as an inspiration to me in helping me to meet, 
in a small way, the duty which we all owe to this Association and to our pro- 
fession. Your record proves you to be a great lawyer who “has honored and 
magnified the profession.” Because of our many close associations over the 
years, it is a particular honor to me to present to you the Medal of The 
Association of the Bar. 
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Mr. Seymour’s response follows: 


I am deeply touched by this great honor. In accepting it I can do no better 
than to refer to the inspiration which this Association gave to a great prede- 
cessor, former Secretary Henry L. Stimson, who, in the introduction to his 
autobiography, wrote: 


“# * ® T became active in The Association of the Bar of the City of 
New York and became familiar with its historic traditions of public 
service. Through many channels I came to learn and understand the 
noble history of the profession of the law. I came to realize that with- 
out a bar trained in the traditions of courage and loyalty our con- 
stitutional theories of individual liberty would cease to be a living 
reality. I learned of the experience of those many countries possessing 
constitutions and bills of rights similar to our own, whose citizens had 
nevertheless lost their liberties because they did not possess a bar with 
sufficient courage and independence to establish those rights by a 
brave assertion of the writs of habeas corpus and certiorari. So I came 
to feel that the American lawyer should regard himself as a potential 
officer of his government and a defender of its laws and constitution. 
I felt that if the time should ever come when this tradition had faded 
out and the members of the bar had become merely the servants of 
business, the future of our liberties would be gloomy indeed.” 


I am very pleased to be on the program with three of our outstanding 
judges who have always shown their appreciation of the importance of the 
partnership between bench and bar. Judge Medina, Judge Conway and 
Judge Clark have always worked closely with the bar. I am sure that there are 
no problems which cannot be solved through such a partnership. 

In our travels around the country in the next coup'e of years, my wife and 
I will try to represent the traditions of this Association and we shall return 
to it with great pleasure as often as possible. 


At the Stated Meeting the following resolutions were pre- 
sented by the Committee on International Law, John R. Steven- 
son, Chairman, and adopted: 


Wuereas, the amicable settlement of international disputes and the 
achievement of the rule of law in international affairs can be materially 
assisted by the improvement of international judicial machinery; 

Wuereas, the record of the International Court of Justice and the weight 
of informed critical commentary such as the report published in August 1959 
of the Section of International and Comparative Law of the American Bar 
Association are persuasive that the self-judging aspect of the United States’ 
domestic jurisdiction reservation in its declaration of adherence to the juris- 
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diction of the International Court of Justice has impaired the effectiveness 
of the International Court of Justice; 

Now, THEREFORE, be it 

Reso.vep, that The Association of the Bar of the City of New York urges 
the Government of the United States to withdraw the self-judging aspect of 
its domestic jurisdiction reservation to its declaration of adherence under 
Article 36 of the statute of the International Court of Justice at the first 
favorable opportunity. 





Havine Recarp to Article 6 of the Statute of the International Court of 
Justice, which recommends that, before making nominations for elections 
to the Court, each nominating national group “consult its highest court of 
justice, its legal faculties and schools of law, and its national academies and 
national sections of international academies devoted to the study of law”; 


Consiperinc the contribution to the quality and integrity of our Federal and 
State courts made by the practice of national, state and local bar associations 
in expressing their views respecting the fitness of prospective holders of 
judicial office; 


Conscious of the profound importance of assuring United States repre- 


sentation on international judicial and legal bodies by persons of the highest 
qualifications in international law; 
RECOMMENDS 

(a) to the persons entrusted with the nomination on behalf of the United 
States of Judges of the International Court of Justice, that, in making such 
nominations, they consult the United States Supreme Court, leading pro- 
fessors of international law in this country’s law schools, and national asso- 
ciations (or the appropriate sections or committees of such associations) 
of recognized standing in the field of international law, such as the American 
Society of International Law; and 

(b) to the Government of the United States that it make similar consulta- 
tions in making nominations or appointments to other bodies requiring a 
high degree of competence in international law such as the International 
Law Commission of the United Nations, the United Nations Administrative 
Tribunal, and international commissions with judicial or arbitral functions 
of which the United States is a member. 


e@o 
A TEAM from Willamette University College of Law, Salem, 
Oregon, won the 10th National Moot Court Competition of 1959 
before a court presided over by Justice Potter Stewart of the 
Supreme Court of the United States. Teams representing 98 law 
schools from all parts of the country participated in the Com- 
petition. Members of the national championship team were: 
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Martin R. Wolf of Vancouver, Washington, Theodore C. Carl- 
strom of Palo Alto, California and Richard A. Franzke of Salem, 
Oregon. A team from University of Oklahoma College of Law, 
Norman, Oklahoma, placed second in the National Competition. 
Its members were: Philip D. Hart of Ada, Oklahoma, Gene T. 
Bonner of Norman, Oklahoma and James D. Batchelor of Dur- 
ant, Oklahoma. The defending national champion was the Uni- 
versity of Texas School of Law. 

The team from Willamette University College of Law pre- 
sented the best oral argument. The best individual oral argu- 
ment was presented by Richard Franzke of Salem, Oregon. The 
runner-up was Gene T. Bonner of Norman, Oklahoma. The 
team from Columbia University School of Law submitted the 
best legal brief and won the Harrison Tweed Bowl. The team 
members were: Walter R. Shepard of New York City, Robert 
A. Albert of New York City, and Martin C. Sukenik of Kew 
Gardens, New York. 

In addition to Justice Stewart, judges who sat on the final 
court were: The Honorable J. Edward Lumbard, Chief Judge 
of the United States Court of Appeals; The Honorable Charles 
D. Breitel, Justice of the Supreme Court of the State of New 
York, Appellate Division; The Honorable S. Hazard Gillespie, 
Jr., United States Attorney for the Southern District of New 
York; The Honorable Whitney North Seymour, President-elect 
of the American Bar Association; The President of The Asso- 
ciation of the Bar of the City of New York. 

The prizes won by the championship team included the John 
C. Knox Award, a silver cup, and the Felix Frankfurter Prize. 
An award for the best team oral argument was presented by the 
American College of Trial Lawyers in memory of John W. Davis. 
The final argument was recorded for broadcast by radio station 
WBAI-FM New York. Law book publishers presented individ- 
ual prizes to all individuals on the 21 teams participating in the 
final round of arguments. 

The case argued by all the participating teams was an appeal 
to the Supreme Court of the United States. It involved a writ of 





6 THE RECORD 


habeas corpus which challenged the right of a social worker to 
enter the home of a woman suspected of drug addiction and to 
place her young daughter in a city institution. The appeal raised 
questions of current interest involving Constitutional issues, 
including deprivation of due process under the 14th Amend- 
ment and illegal searches and seizures. 


o@o 


THE COMMITTEE on Labor and Social Security Legislation, 
Emanuel Dannett, Chairman, has recommended that the New 
York State General Associations Law should be amended so that 
service of process in the case of labor unions will be sufficient if 
made upon a union’s President, Vice-President, Treasurer, Assist- 
ant Treasurer, Secretary, Assistant Secretary or Managing Agent. 
The report is published in this number of THE RECORD. 


°@o 


THE COMMITTEE on Insurance Law, Robert H. Kilroe, Chair- 
man, entertained at a dinner meeting of the Committee Thomas 
Thacher, Superintendent of Insurance; Samuel Cantor, First 
Deputy Superintendent; Senator Joseph Marro of the Insurance 
Committee of the State Senate; Anthony J. Travia, Minority 
Leader of the Assembly; and Assemblymen Louis Russo and 
Max Turshin, members of the Insurance Committee of the 
Assembly. 
e@o 


AccorDINc to the 1959 report of the United Community Funds 
and Councils of America, lawyers make larger average gifts per 
giver to Community Fund and Red Cross campaigns throughout 
the country than either doctors or dentists. The average lawyer 
gift was $78.53 while the doctor average was $73.80 and dentists 
$36.36. 

o@o 


THE SPECIAL Committee on Military Justice, Everett A. Frohlich, 
Chairman, had as its guest Captain H. S. Schwab, Assistant Chief 
for Performance, Bureau of Naval Personnel, Department of the 
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Navy. Captain Schwab reviewed with the Committee amend- 
ments proposed by the Department of Defense to the Uniform 
Code of Military Justice. The changes proposed include expan- 
sion of the commanding officer’s disciplinary powers, elimina- 
tion in some instances of verbatim records of general courts-mar- 
tial and the establishment of a one-man special court. 


o@o 


AT ITs organization meeting the Special Committee on Science 
and Law, Oscar M. Ruebhausen, Chairman, decided to study 
such problem areas as the impact of government on research, the 
organization of the national scientific effort, and the decision- 
making power for the allocation of funds for government- 
financed research. 


o@o 


BERNARD J. RUGGIERI, Legislative Assistant to the Mayor, was the 
guest at a meeting of the Committee on Municipal Affairs, Joseph 
D. McGoldrick, Chairman. Mr. Ruggieri outlined for the Com- 
mittee the seven-point program to be offered by the Mayor 
for improving legislation concerned with juvenile crime and 
delinquency. 

Ome 


THE ANNUAL Twelfth Night Party, sponsored by the Committee 
on Entertainment, Eugene A. Leiman, Chairman, honoring 
Morris L. Ernst lived up to its advanced billing. The guest of 
honor enjoyed himself and the audience had a good time too. 


0@e 


THE SECTION on Labor Law, I. Robert Feinberg, Chairman, col- 
laborating with the Committee on Labor Relations of the New 
York County Lawyers’ Association, Louis Waldman, Chairman, 
and the Committee on Landrum-Griffin Law Seminars of the 
New York State Bar Association, David L. Benetar, Chairman, 
sponsored an all-day symposium on the Labor-Management Re- 
porting and Disclosure Act of 1959. Panelists were Herman E. 





8 THE RECORD 


Cooper, Emanuel Dannett, Jesse Freidin, Morris P. Glushien, 
William J. Isaacson and Burton A. Zorn. 


°@o 


JAcos L. 1saacs, Chairman of the Special Committee on Family 
Law, has announced that the Columbia Law School has assigned 
the current Barney Jaffin Scholar to conduct, in cooperation with 
the Committee, a research project which will involve “a careful 
audit and appraisal of the recently established Family Counsel- 
ling Unit of the New York County Supreme Court’s special matri- 
monial part.” 
°@o 


SIDNEY C. WINTON discussed “Accumulation Trusts Under the 
Revised New York Statute: Some Problems and Pitfalls” at a 
meeting of the Section on Wills, Trusts and Estates, Joel Irving 
Friedman, Chairman. Edward R. Finch, Jr. reviewed current 
decisions. 

owe 


AT THE close of its successful photographic show the Committee 
on Art, Edmund T. Delaney, Chairman, held a dinner for con- 
tributors and editors of camera columns. The Committee plans 
to open its annual art show on April 26. 


o@eo 


IN COOPERATION with the Association’s Committee on Foreign 
Law, James G. Johnson, Jr., Chairman, the Federal Bar Associa- 
tion will sponsor a conference on the Legal Aspects of the Euro- 
pean Community. The conference will be held on February 11, 
12 and 13 at the Statler Hotel, Washington, D.C. Leaders and 
legal officials from the executive branches of the Common Mar- 
ket, Euratom, and the Coal and Steel Community will partic- 
ipate. The charge for the conference is $40. Registration should 
be made with Henry T. King, Jr., Federal Bar Association, 1737 
H Street, N.W., Washington, D.C. 





The Calendar of the Association 
for January and February 


(as of December 24, 1959) 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Executive Committee 


Twelfth Night Party. Sponsorship Committee on En- 
tertainment 


Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on Labor and Social 
Security Legislation 


Dinner Meeting of Committee on Family Law 
Dinner Meeting of Committee on Admiralty 
Meeting of Committee on Military Justice 


Dinner Meeting of Committee on Aeronautics 
Meeting of Committee on State Legislation 

Meeting of Committee on Arbitration 

Meeting of Committee on Domestic Relations Court 
Dinner Meeting of Special Committee on Banking 
Dinner Meeting of Committee on Real Property Law 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Municipal Affairs 
Meeting of Section on Banking Laws 


Dinner Meeting of Committee on Insurance Law 
Meeting of Section on Corporate Law Departments 
Dinner Meeting of Committee on Law Reform 
Dinner Meeting of Committee on Copyright 


Meeting of the Special Committee on the Conflict of 
Statutes 


Meeting of the Special Committee on the Conflict of 
Statutes 


Meeting of the Library Committee 

Dinner Meeting of Committee on Medical Jurispru- 
dence 

Meeting of Committee on Increase of Membership 


9 





January 


January 


February 
February 
February 


February 
February 


February 


February 
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Stated Meeting of the Association, 5:00 P.M., Buffet 
Supper, 6:15 P.M. 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Legal Aid 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on International Law 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
Dinner Meeting of Committee on Atomic Energy 


Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Professional Ethics 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Committee on Family Law 


Meeting of Committee on State Legislation 
Dinner Meeting of Special Committee on Banking 
Dinner Meeting of Committee on Insurance Law 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Municipal Affairs 


Meeting of Library Committee 
Dinner Meeting of Committee on Medical Juris- 
prudence 


Symposium: Sponsorship Committee on Foreign Law | 


Dinner Meeting of Committee on Aeronautics 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on Courts of Superior | 
Jurisdiction 





February 18 
February 23 


February 24 


CALENDAR 


Dinner Meeting of Committee on Atomic Energy 


Meeting of Committee on State Legislation 

Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on Copyright 


Dinner Meeting of Committee on Legal Aid 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation 
Dinner Meeting of Committee on International Law 





The Remarks of 
The Honorable Harold R. Medina 


preliminary to consideration of certain resolu- 
tions relative to the retirement of Charles E. Clark 
from his administrative duties as Chief Judge of 
the United States Court of Appeals for the Second 
Circuit, and the retirement of Albert Conway as 
Chief Judge of the New York Court of Appeals 


It is our privilege this evening to tender our respects and our 
affectionate greetings to two of our brothers who will shortly 
undergo a change of status by virtue of a statute of the United 
States on the one hand, and on the other a provision of the Con- 
stitution of the State of New York. My friend and brother Charles 
E. Clark will continue as an active Circuit Judge of the United | 
States Court of Appeals for the Second Circuit. He surrenders 
only the administrative powers and the privileges and perqui- 
sites of the office of Chief Judge. Albert Conway will step aside 
as the highest judicial officer of the State of New York, as Chief 
Judge of our Court of Appeals, and perhaps we shall soon see 
him after the manner of some of his predecessors arguing cases 
at the bar of his own court or performing some new and sig- 
nificant public service of a judicial character pursuant to special 
designation or appointment. Our function this evening is to do 
no more than try to make them happy by telling them that we 
love them, adding a few footnotes, as it were, to indicate how 
much we appreciate their respective contributions to the cause 
of justice and their dedication to public service. This is no hail 
and farewell. 

ALBERT CONWAY 

Some of my happiest hours were spent in that beautiful court- 
room of the Court of Appeals in Albany. Those who argued 
cases in the old courtroom of the Supreme Court in the Capitol 
in Washington, and who miss the warmth of tradition in the 
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more ornate but somewhat chilly atmosphere of the present 
scene of operations, especially appreciate the good judgment and 
the farsightedness of those who preserved the old courtroom in 
the Capitol in Albany. Prior to the time in 1917 when the Court 
of Appeals just began to function in its present building “all the 
oak trim, the portraits, the fireplace of ‘the choicest Mexican 
onyx,’ the rail, and other striking features of the old quarters, 
installed in 1884, were transferred to the new courtroom, and 
remain there to this day.” From the lawyer’s standpoint, I think 
this is the best appellate courtroom I have ever seen and the 
atmosphere of calm and dignity, the very harmony and beauty 
of its appointments give promise of a fair and patient hearing 
and of kindness, courtesy and good will. I mention this first be- 
cause this courtroom brings to mind some of Al Conway’s most 
endearing qualities. He is by nature kindly and considerate and 
merciful; he never raises his voice; to say something embarrassing 
or detrimental to a lawyer arguing before his court would be to 
him a physical impossibility. But without any fireworks, and 
with a modest and a humble heart, he possesses in a most unusual 
degree a sense of duty and a sense of the dignity of the law and 
of his office that are reflected in his every act, on and off the 
bench. We are accustomed to see him with his striped trousers 
and his morning coat; he does not amuse us with merry quips 
and stage play. I tell you, my friends, he is the very embodiment 
of the dignity of the law; and I ask you, are not an inflexible 
sense of duty and the constant habit of dignified restraint the 
almost indispensable attributes of a great judge in America or 
elsewhere? 

Let me be more specific. We lawyers and judges are in such 
a fret to keep up with our work that we seldom have the time 
or the inclination to study the opinions of particular judges to 
distill the essence of the forces behind the expression of their 
views in particular cases. And so in my plodding, methodical 
way I have been doing some homework on the opinions of the 
Chief Judge, written over the years. We find his sense of duty 
reflected in statements of facts prepared with the most meticu- 
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lous care; we find his devotion to the cause of freedom and civil 
rights reflected in opinions which nicely draw the line between 
an unconstitutional prior restraint of speech and the duty of the 
state to prevent disorder. No matter how offensive be the words 
or the character of the person against whom the forces of the 
state are put in motion Chief Judge Conway supports his right 
to free speech, even against a majority of his brothers on the 
Court; but he will not tolerate incitement to violence. Here is 
a man who shows duty and dignity in action in a myriad of ways. 
He is not affected by the whimsies of the moment, nor does he 
watch to ascertain which way the wind blows; he is resolute to 
maintain the underlying moral principles of the law as they are 
revealed to him, and in doing so he is tenacious, stubborn and 
hard to budge. These in my judgment are characteristics of judi- 
cial greatness. Let me pursue the subject. It is a fascinating task 
to follow him, whether in interpreting or applying the Work- 
men’s Compensation Act, or the Labor Law, or the common law, 
as he finds ways to spread the risk over the various powerful com- 
ponent parts of our complicated society rather than to permit it 
to fall upon those least able to bear it, the victims who sustain 
injuries and the loss of life or limb. When the record fairly reeks 
with proof of the guilt of those convicted of crime, here is a 
judge intent upon the protection of the community who seems 
always to find some way consistent with the law to keep the 
guilty man behind the bars. 

Another manifestation of duty and dignity in action was the 
immediate and salutary action taken by Chief Judge Conway 
in the exercise of his authority both as Chief Judge and as Chair- 
man of the recently established Judicial Conference of the State 
of New York in directing a close scrutiny of the conduct of two 
judges who so forgot the dignity of the law that they indulged 
in a public and prolonged display of what it seems charitable to 
call cross-vituperation, assuming the exchange of epithets to 
have been correctly reported in the press. 

He has devoted his life to public service. For some years he 
was Assistant District Attorney of Kings County; he organized 
and established the homicide bureau in the District Attorney’s 
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office in Brooklyn. One of his favorite stories is of his defeat by 
Hamilton Ward when he ran on the Democratic ticket for Attor- 
ney General of the State of New York in 1928, one of the years 
Franklin D. Roosevelt was elected Governor. He was the only 
man on the state-wide ticket to be defeated. As he says, this was 
a good break for him. For, after a time as Superintendent of 
Insurance, in Governor Roosevelt’s cabinet, he was appointed 
County Judge of Kings County in 1930, later became a Justice 
of the Supreme Court, in which capacity he was assigned to the 
Appellate Term in Brooklyn, in 1937. He was designated in 
1939 by Governor Lehman to hold an Extraordinary Special and 
Trial Term of the Supreme Court for Erie County, involving 
the municipal affairs of Buffalo; and then reached the Court of 
Appeals in 1940. It was with general acclaim and the support 
of both major political parties that he was elected to the office 
of Chief Judge in 1954. 

As a Brooklynite myself, I see no occasion to conceal the fact 
that the eminence and distinction of so many Brooklyn people 
seem to me merely to disclose the operation of one of the laws of 
nature. Surely there must be something special in the soil and 
atmosphere of a locality that has produced four Chief Judges of 
the Court of Appeals, a number not exceeded by any other city 
or section of the state. They are: Edgar M. Cullen, Willard 
Bartlett, Frederick E. Crane and Albert Conway. 

Chief Judge Conway now is and has long been Mr. Brooklyn. 
How the people of Brooklyn love him! And with good reason. 
He is a trustee of St. John’s University, a trustee of the Brooklyn 
Law Library, a trustee of the Brooklyn Institute of Arts and 
Sciences and one way or another has a finger in the pie when- 
ever some good work is planned or consummated in that famous 
Borough. Perhaps he still loves the Brooklyn Dodgers. I freely 
admit that I do, despite the general cussing out they are now 
receiving in this part of the universe. But Al Conway’s particular 
hobby is the Brooklyn Boy Scouts of America. He was president 
of the Brooklyn Council of Boy Scouts of America and is now 
Vice-President and a member of the Executive Board. 

The honors now being showered on Al Conway from all sides 
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are richly deserved. He will indeed be sorely missed on the Court 
of Appeals, by his brothers on that Court and by the Bar and by 
the People of the State of New York. Governor Nelson A. Rocke- 
feller hit the nail on the head when he said that the career of 
our Chief Judge “has been one of unqualified integrity and high 
distinction,” and that his opinions constitute “a permanent rec- 
ord not only of scholarship and fairness but also of capacious 
humanitarianism.” 

We tender to him on his retirement our cordial good wishes 
and our affection. There will always be a warm place in our 
hearts for him. 

CHARLES E. CLARK 


I now turn with pleasure and with pride to my brother Charles 
E. Clark. My first intimacy with him was as very small fry doing 
the spade work checking over the files of cases in the United 
States District Court for the Southern District of New York to 
procure data for the Hollerith machine cards which in turn 
established statistics for Charley’s Subcommittee of the Wicker- 
sham Committee under President Hoover. ‘That goes back quite 
a ways, doesn’t it? Those Hollerith Machines or their successors 
in office are still turning out the figures that are played around 
with today by Charley as Chairman of the Conference Commit- 
tee on Judicial Statistics and Will Shafroth, as Chief of the Re- 
porting Division of the Administrative Office. I shall skip over 
the happy days when our little group of the New York Law 
Society cavorted around at ABA Conventions. One night Whit- 
ney Seymour and I stayed up all night whipping around and we 
came back to the hotel and woke up the rest to witness the fact 
that we were hardy souls. Then came Charley’s appointment in 
1939 to the then Circuit Court of Appeals for the Second Circuit. 
Someone gave a dinner and I made a speech. I remember wander- 
ing around through books by various writers of fairy tales and 
had them all wondering how I could extricate myself. But I 
knew all the time what I was working up to and it was that here 
was a fairy tale that was absolutely true. The impossible had 
happened, the politicians had not prevailed, and our wonderful 
Charley was in. 
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What a career he has had! It is not strange that few may recall 
that he practised law in New Haven for some years and had his 
own firm. His early interests like mine were in the law of real 
property. He certainly has been a busy bee. One could write a 
book about the extraordinary impact of his teaching at the Yale 
Law School, where he went up the ladder from Assistant Profes- 
sor in 1919 to Dean and Sterling Professor of Law, positions he 
held from 1929 until his appointment to the Court of Appeals. 
It is my personal view that he did as much, if not more, for the 
Yale Law School as any other man in its history. And at summer 
sessions and as visiting professor, he taught all over the lot: at 
Columbia, Cornell, Northwestern, Ohio State and the Univer- 
sities of Colorado and North Carolina. He was for a time a mem- 
ber of the Connecticut House of Representatives, a judge of the 
Town Court of Hamden, a member of the Connecticut Judicial 
Council and an Assistant to the United States Attorney General 
in the Anti-Trust Division. His participation in a great variety 
of research and reform projects runs the gamut and his activities 
in the ABA and the American Judicature Society were many and 
varied. 

He will probably be best known to posterity as the father of 
the Federal Rules of Civil Procedure. Of course these were the 
work of many hands and there were many toiling by his side in 
the vineyard. How he fought for those Rules night and day! 
He was and still is the watch-dog, ever vigilant to see that they 
are not impaired or watered down or hamstrung by the not in- 
considerable forces of reaction. That old monster of the Field 
Code, the concept of the “cause of action,” is hard to exterminate 
and the law will always have its share of sharpshooters who revel 
in intricacies of procedure. But Charley loves to fight and so 
do I. One thing we never fight about is procedure. 

With the steady grind of work in our Court, of which he 
always did more than his full share, I do not see how he ever 
found time to modernize the court system of Puerto Rico in 
1952. The result was the Puerto Rico Judiciary Act which was 
followed by the Rules of Procedure revised in 1954 and adopted 
shortly thereafter. This again was the work of many hands but 
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Charley’s unmistakable imprimatur is stamped on almost every 
page. He is a regular national hero in Puerto Rico. And when 
he participates in a reform he does not dilly dally, he extirpates 
old excrescences root and branch. He is no compromiser on 
major issues and the minor issues are few and far between. As 
a matter of fact, the Puerto Rico project grew out of a report 
made by Charley as Director of a Judicial Survey for Governor 
Bowles’ State Reorganization Commission proposing a com- 
pletely integrated court system for Connecticut, doing away with 
the political town and city courts and the justices of the peace. 
It took ten years to do this job in Connecticut but now the seem- 
ingly impossible has happened and the Connecticut Circuit 
Court Act, doing away with all these political courts and sub- 
stituting 44 full time judges, was passed last spring and will be- 
come effective January 1, 1961. 

He wrote the new Rules of our Court and they were adopted 
in 1954. He has been a marvelous administrator, keeping every- 
one working to the limit of his capacity and, under the most try- 
ing and even exasperating circumstances with respect to the fill- 
ing of vacancies, he has refused to permit us to fall from the 
grace of tradition and we have wound up in June of each year 
of his incumbency as Chief Judge having heard every case ready 
for argument on the docket. 

And, best of all his gifts to our little brotherhood has been his 
development from scratch of the Judicial Conference of the Sec- 
ond Circuit. The statute requires us to have a Conference each 
year but these were pro forma affairs when I first came on the 
Court. When Charley became Chief Judge, things began to hap- 
pen. He organized as a Conference Committee men who had 
been running dinners and conferences for years and who knew 
just how to make it possible for everyone to have a gorgeous time, 
with worth-while panel discussions and an executive session on 
the side. Except where someone was ill Charley blackjacked all 
the. judges to come and to bring their wives. Each judge had the 
privilege of inviting a couple of lawyers and no such invitation 
was valid unless the lawyer agreed to come and to bring his wife. 
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I have attended several of these Judicial Conferences in other 
Circuits, especially in the South, where they are famous for giv- 
ing everybody a good time. But our last Conference at Man- 
chester, Vermont, was simply out of this world. ‘There never was 
anything like it, anywhere. As chief cook and bottle washer, 
presider over meetings and at the bang-up dinner at the end of 
the Conference, Charley outdid himself. He was the genial host, 
charming and witty, at the last Conference over which he was to 
preside; and he left the scene in a blaze of glory. 

It would not be seemly for me to attempt even a brief survey 
of Chief Judge Clark’s impact upon the decisional law of the 
Second Circuit as reflected in his opinions. He still functions 
as an active member of the court and I hope will do so for many 
years to come. But surely it is no secret that his influence on the 
judicial process in our circuit has been penetrating and exten- 
sive. In some fields, such as the recovery of short swing profits by 
insiders under Section 16(b) of the Securities and Exchange Act 
of 1934, he has developed a whole body of new law. He is vigilant 
and alert at all times to protect and support the citizens in the 
exercise of their constitutional rights and liberties. His attitude 
toward the law is liberal and humanitarian. 

For one like myself who reads slowly and writes out his opin- 
ions in longhand, the speed with which Chief Judge Clark reads 
briefs and records and turns out his work generally seems quite 
incredible. But he is an incredible person and the true measure 
of his contribution to the cause of justice and to America can 
only be expressed in extravagant terms. May his service in the 
Court of Appeals both as an active member of the Court and 
later, in the company of some of his brothers in retirement, con- 
tinue for many years. 

o Oo 


The following resolutions were presented by W. Mason Smith, 
Jr. and adopted by the meeting: 


WHEREAS a Statute of the United States provides that all Chief 
Judges of the various Courts in the federal judicial system shall 
relinquish their administrative duties when they attain the age 
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of seventy, and our fellow member Charles E. Clark will on and 
after December 9, 1959 no longer continue as Chief Judge of the 
United States Court of Appeals for the Second Circuit, be it 


Reso.vepD that The Association of the Bar of the City 
of New York hereby records its appreciation of the dili- 
gence, devotion and administrative skill of United States 
Circuit Judge Charles E. Clark during his incumbency 
of the office of Chief Judge of the Court of Appeals for 
the Second Circuit and of his long record of distinguished 
and dedicated public service. 

WHEREAS by constitutional mandate Albert Conway 
will on and after December 31, 1959 retire as Chief Judge 
of the Court of Appeals of the State of New York, after 
almost twenty years of devoted service on that Court, 
be it 

REsOLveED that The Association of the Bar of the City 
of New York hereby records its sense of gratitude to Chief 
Judge Albert Conway for a noble task well done, for his 


contribution to the dignity and majesty of the law and of 
the Court of Appeals of the State of New York, and for 
those endearing qualities of heart and mind that have 
brought him so close to the members of the Bench and 
Bar throughout the Empire State. 





Report of the Joint Committee 


on the Civil Practice Act 


The Joint Committee on the Civil Practice Act herewith 
reports its findings and recommendations resulting from its study 
of the revisions in New York civil procedure proposed by the 
Advisory Committee on Practice and Procedure. 


ESSENCE OF THE PROPOSED REVISIONS 


Those proposals, advanced in a series of four carefully docu- 
mented reports representing over four years of toil by the Advi- 
sory Committee and its staff, would give New York a new civil 
practice act, to be called the “Civil Practice Law,” and new prac- 
tice rules, to be called the “Rules of Civil Procedure.” Bills for 
enactment of these proposed revisions have been pre-filed for 
introduction on the opening day of the 1960 session of the 
Legislature. 

In broad outline, the proposals would place matters of funda- 
mental substance, such as jurisdiction, statutes of limitation, and 
powers of referees, in a relatively short law; place procedural 
details, such as those relating to parties, pleadings, motions, and 
costs, in a longer set of rules; and transfer matters of substantive 
law or of specialized procedure not applicable to civil actions 
generally, and presently contained in the Civil Practice Act, such 
as quo warranto actions by the Attorney General, proceedings 
relating to real estate, and matrimonial actions, to the Consoli- 
dated Laws. 


HISTORY OF NEW YORK PROCEDURAL CHANGES 


Periodic revisions of the rules of practice have marked the 
history of judicial administration of the state. 

The first constitution adopted after New York became a state, 
Editor’s Note: The Joint Committee, under the Chairmanship of William Eldred 
Jackson, has representatives from the New York State Bar Association, the New 


York County Lawyers’ Association and The Association of the Bar of the City of 
New York. 
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that of 1777, provided that New York procedure should be the 
common law procedure of England, as modified by the legisla- 
ture of the colony of New York. The principal colonial legislation 
had been the code of 1665, drafted by Lord Chancellor Claren- 
don and called the “Duke’s Laws,” which attempted a systematic 
compilation of both substantive and adjective law. 

In the early years of statehood a number of general practice 
acts were adopted and amended by the Legislature from time to 
time in fragmentary fashion as attention was drawn to par- 
ticular areas. Revisions of particular topics were made in 1801 
and 1813. The first effort at general compilation was made in 
the Revised Statutes of 1828, after which the Legislature again 
resorted to the process of continuing, sporadic and particularized 
amendment. 

In 1848 the Code of Procedure, the pioneering, much admired 
and copied work of David Dudley Field, was adopted after Field’s 
two earlier unsuccessfu! attempts at reform. The Field Code 
retained some of the provisions of the Revised Statutes of 1828, 
codified various existing procedures, abolished many hoary tech- 
nicalities, but was not and was not intended to be an all-inclusive 
practice act. It conferred upon the Legislature the power of 
rule-making which had previously been the domain of the courts. 

Again the process of constant, piecemeal amendment set in, 
and by 1870 the Field Code had become so complex that there 


was a general demand for simplification. The Legislature, accord- | 


ingly, created a commission to consider revision of the Code. 
The result was a new Code of Civil Procedure, often called the 
“Throop Code,” enacted in 1876 and 1880. This was an exten- 
sive codification of the mass of detailed amendments to the Field 
Code, and even at the time was criticized as being overly detailed. 
The Throop Code lasted forty years, during which it was sub- 


jected to the same process of accretion as were its predecessors. 


Revision committees were appointed by the Legislature towards 
the end of the century, but nothing came of their studies. 

In the early years of the goth century the Board of Statutory 
Consolidation was created, and in 1915, it submitted to the Legis- 
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lature a proposed short civil practice act, known as the Roden- 
beck draft, designed to provide a simple, integrated procedure. 
The proposal won much professional acclaim but legislative 
rejection. 

A joint legislative committee then produced its own revision, 
which was enacted in 1921 as the Civil Practice Act. Even at that 
time it was criticized as merely recodifying in the main the Code 
of Civil Procedure and distributing its provisions between the 
new Act and new Rules of Civil Practice. Aside from a few im- 
portant innovations, such as those relating to joinder of parties 
and summary judgment, both inspired by British example, the 
principal changes were largely organizational in nature. 

In 1934 the Commission on the Administration of Justice rec- 
ommended basic changes in the Civil Practice Act to make pro- 
cedures more flexible and efficient. In the same year The 
Association of the Bar of the City of New York undertook a study 
looking to a revision of the Civil Practice Act. The agitation for 
reform led to the creation of the Judicial Council, composed of 
judges, legislators, members of the bar and citizens, which was 
commissioned to recommend changes in practice deemed neces- 
sary. The Judicial Council brought technical knowledge to the 
process of piecemeal amendment, and its careful studies of vari- 
ous procedural matters were responsible for many improvements 
during the last twenty-five years. The Council, however, never 
attempted to do more than propose scattered amendments; it 
never undertook an over-all study and revision. 


THE PRESENT STATE OF THE CIVIL PRACTICE ACT 


The Civil Practice Act is now nearly forty years old. Like all 
its predecessors, it has been subjected to constant increment by 
amendments and supplements, many dealing with minute de- 
tails. Bits and pieces have been added here and there, without 
regard to the scheme as a whole. Since its enactment in 1921, the 
Act has been amended a total of 1,031 times. This patchwork 
system, this “eternal tinkering with the practice,” as Elihu Root 
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called it, has evolved an unnecessarily lengthy and cumbersome 
procedural statute, haphazard in arrangement, containing many 
obsolete, inconsistent and unnecessary provisions and many mat- 
ters of substantive law, and in places so turgid and complex as 
to be virtually incomprehensible. 

The need for a complete overhaul cannot be seriously doubted. 


ORIGIN OF THE PRESENT PROPOSALS 


In creating the Temporary Commission on the Courts in 1953, 
the Legislature charged the Commission with the duty to make 
a comprehensive study of the judicial system of the state includ- 
ing, among other things, procedure, alleviation of delays in bring- 
ing cases to trial, “revision and simplification of the practice 
statutes and the enlargement and location of the rule-making 
power,” reduction in costs of litigation, and such other changes 
or revisions as will improve the efficiency and quality of the court 
system and services. 

The Commission addressed itself to the basic question whether 
continuing piecemeal amendments of the myriad of separate 
provisions and rules governing procedure had provided or would 
in the reasonably near future provide a modernized streamlined 
procedure, or whether the time had come for a complete over- 
haul. Through public hearings, consultations with experts on 
New York civil procedure, and staff studies, the Commission 
found near unanimity of informed opinion that an entirely new 
and over-all approach, leading to a complete revision, was needed. 
The Commission concluded that “only an over-all study and 
revision can achieve a modern and simplified civil procedure,” 
and that “such a revision, soundly executed, is one of the basic 
potential cures for some of the leading causes of popular and 
professional dissatisfaction with the working of the judicial sys- 
tem—expense, delay, uncertainty and the determination of cases 
on points of procedural technicality rather than on their sub- 
stantive merits.” 

The Commission accordingly appointed an Advisory Com- 
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mittee composed of procedural experts and a Reporter and staff 
to do the necessary research and drafting. The aims of the revision 
were to: 

“(1) Reduce the expenditure of time, effort and money by the courts, bar 
and litigants; 

“(2) De-emphasize procedural niceties so that cases can more readily be 
disposed of on their merits; 

“(3) Simplify and logically organize the present scattered mass of pro- 
cedural statutes and rules; 

(4) Reduce unnecessary procedural divergencies among our courts and 
counties; and 

“(5) Shift the responsibility for purely procedural regulation to the courts 
to the extent appropriate.” 


Guided by these principles, the revisers have thoroughly ex- 
amined and considered not only the provisions now in effect in 
various courts of New York, but also methods and techniques 
suggested or successfully used elsewhere in this country and 
abroad, in an effort to devise the most modern and practical pro- 
cedural system possible. This has been a vast and arduous task. 
The supporting studies and detailed analyses of the present law 
and of the proposed changes make this revision probably the 
most thorough and best documented ever undertaken anywhere. 
Some 2,000 pages of reports have been prepared and printed. 
Approximately $200,000 has been spent on the project by the 
Temporary Commission and by the Senate Finance and Assem- 
bly Ways and Means Committee. 


THE REVISERS 


The Advisory Committee, originally headed by the late John 
F. X. Finn, Dean of Fordham Law School, is a distinguished 
group of attorneys with extensive and varied experience repre- 
senting different parts of the state, who have devoted themselves 
without remuneration to this monumental effort. 

The chairman is Jackson A. Dykman, former President of the 
New York State Bar Association. The members include: George 
G. Coughlin, of Binghamton; Austin W. Erwin, Jr., of Geneseo; 
S. Hazard Gillespie, Jr., United States Attorney for the South- 
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ern District of New York and past President of the New York 
State Bar Association; Samuel M. Hesson, Professor of Law at 
Albany Law School and former President of the Schenectady 
Bar Association; Gilbert R. Hughes, of Utica; Robert W. Jami- 
son, of Albany; Harold M. Kennedy, former Judge of the United 
States District Court for the Eastern District of New York; 
William L. Lynch, former Counsel to the Temporary Commis- 
sion on the Courts; John W. MacDonald, Professor of Law at 
Cornell Law School and Chairman of the New York State Law 
Revision Commission; and James O. Moore, Jr., former Solicitor- 
General of the State of New York. 

Research and drafting have been done at the School of Law 
of Columbia University under the direction of Professor Jack B. 
Weinstein, Reporter to the Advisory Committee, assisted by 
Daniel H. Distler, Harold L. Korn, and a staff of highly trained 
lawyers. Studies and drafts in special areas were prepared by 
Professor Thomas A. Atkinson, of New York University Law 
School; Louis Frumer, formerly of Syracuse Law School; and 
the late Professor Louis Prashker, of St. John’s Law School. 


THE JOINT COMMITTEE 


The Joint Committee on the Civil Practice Act represents a 
unique joinder of forces by three bar associations, the New York 
State Bar Association, The Association of the Bar of the City of 
New York, and the New York County Lawyers Association, for 
the purpose of studying and reporting on the proposed revisions. 
Its members, drawn from all three associations, include a Justice 
of the Supreme Court; a retired Justice of that Court now serv- 
ing as an Official Referee; the Chief Law Assistant of the Supreme 
Court in one of the counties of metropolitan New York, who is 
also a recognized authority on practice; a law school dean and 
professor; a former assistant United States Attorney in the west- 
ern part of the state; and active practitioners from various parts 
of the state, including Albany, Binghamton, Buffalo, New York 
and environs, and Syracuse, drawn from the ranks of large law 
firms, small law firms, and single practitioners. 
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In approximately 10 months this Committee has engaged in 
an intensive, line-by-line study of the proposed revisions, ex- 
amined the draftsmen’s detailed notes and supporting studies, 
compared the proposed revisions with present provisions and 
with the Federal Rules of Civil Procedure, and recorded its ap- 
proval or disapproval of each of the new provisions, stating its 
reasons in the case of disapproval and suggesting changes and 
modifications where deemed advisable. Minutes of its conclu- 
sions with respect to each of the proposed revisions, exceeding 
150 pages, have been furnished to the Advisory Committee for 
its consideration prior to final drafting of the bills. 

The Advisory Committee has reconsidered its position in the 
light of this Committee’s comments and has accepted a large num- 
ber of changes suggested by this Committee. For example, the 
Advisory Committee has accepted this Committee’s proposal of 
a provision limiting the time for determination of motions by 
retaining the substance of the second sentence of CPA §823, 
requiring determination of applications respecting provisional 
remedies within 20 days after submission, and by further requir- 
ing determination of all other motions within 60 days after sub- 
mission. Again, the Advisory Committee has accepted this 
Committee’s suggestion for adoption of the English rule of plead- 
ing which does not require even a general allegation of perform- 
ance of conditions precedent, but implies in every pleading as 
a matter of law an allegation of performance necessary for the 
case of a party. This suggestion, taken from a recommendation 
of the Judicial Council, was based on the view that the require- 
ment of a general allegation of performance of conditions prece- 
dent is not only a trap for the unwary but results in mere mumbo- 
jumbo, adding nothing to the information gained by the defend- 
ant from the complaint. 

These matters are recited merely as indications that this Com- 
mittee has attempted to approach its task in a spirit of critical 
and constructive analysis, that the Advisory Committee has 
proven open-minded and amenable to reasoned opposition and 
suggestions, and that the spirit of cordial cooperation between 
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the two committees has been fruitful. The consequence is that 
the bills as introduced embody most of the changes suggested by 
this Committee. 

As is inevitable with any group of twenty-two lawyers, the 
Committee has not been able to achieve unanimity with respect 
to all of the proposed revisions. In most instances the Committee 
has been of one mind, but in a number there has been dissent 
and in a few the vote has been closely divided. While the mem- 
bers have been content that the majority view should be stated 
as the Committee’s position, individual members may continue 
to hold contrary views on specific points, despite general agree- 
ment on the basic conclusions and recommendations hereafter 
set forth. 


NATURE OF THE PROPOSED REVISIONS 


The Advisory Committee has drafted the first comprehensive, 
integrated revision of civil practice in New York in over a cen- 
tury. Its approach has been eclectic and pragmatic. It has searched 
out the best in present New York practice and in other systems, 
and it has sought above all to fashion a new charter of procedure 
which will not only be simple, logical and clear, but which will 
work and will save the time of lawyer and judge alike in the 
disposition of litigated matters. 

In certain areas where present law appears to many to be in 
need of improvement, the Advisory Committee has refrained 
from proposing changes on the ground that these involve con- 
siderations of substantive policy and other matters not within 
its power. In these areas, which include evidence (with a few 
exceptions), exemptions from execution, costs, disbursements, 
and fees, further revision may be undertaken without affecting 
the present revision. 

In the main, the draftsmen have simplified, clarified and re- 
arranged in logical fashion existing procedures, have codified 
case law interpreting present statutes and rules, and have omitted 
useless, inconsistent and archaic provisions. Among the anach- 
ronisms eliminated is the provision of CPA §401, providing for 
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attestation of a certificate of population by the Secretary of the 
Interior—a power which the Secretary has not had for 56 years; 
and CPA §686, providing that a levy upon money must be paid 
over “as so much money collected, without offering it for sale.” 

The changes of substance proposed by the revisers are in some 
cases far-reaching; but they are sufficiently limited in number 
and precise in language so that practitioners need not be haunted 
by the fear of having to learn their adjective law all over again. 
Most of the substantial changes are in the area of procedures 
prior to trial. Practically no change is proposed in the conduct 
of trials (except for certain changes in the rules of evidence, here- 
after noted); and appellate practice, with a few exceptions, is not 
materially altered. 

It is of course impossible in this report to discuss all of the 
changes proposed. Without attempting a complete survey, the 
principal changes, including those with which this Committee 
disagrees, may be summarized as follows: 


VENUE 


The drafters have retained the basic theory of New York venue 
practice, that mistakes do not affect jurisdiction. ‘Thus, objection 
to venue may be waived by failure to raise it promptly, and 
change in venue does not require commencement of a new 
action. 

Practice is simplified and present procedure clarified in such 
matters as motions for change of venue, and venue where a gov- 
ernmental agency or municipality is involved. In addition, for- 
eign corporations locally engaged in business, as well as individ- 
ual proprietors, have been treated in a way consistent with other 
business enterprises in order to make commercial litigation prac- 
tice more uniform. 


JURISDICTION AND SERVICE 


The only substantial change as to jurisdiction makes it pos- 
sible, with limited exceptions, for a litigant to take full advan- 
tage of the state’s constitutional power over persons and things. 
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The courts are granted personal jurisdiction over a non-resident 
individual or business whose act in the state gives rise to a cause 
of action. This is not entirely an innovation in New York prac- 
tice, but is the culmination of a series of earlier provisions de- 
signed to make non-domiciliaries doing acts within this state 
amenable to suit here. 

The special appearance is eliminated, and objections to the 
court’s jurisdiction over persons and things are thereby placed 
on the same level as other preliminary objections. As under the 
Federal Rules, the defendant may raise the defense of lack of 
jurisdiction over his person by motion or answer, but waives 
the objection by failure to raise it by either method. If raised 
by motion, it must be joined with other preliminary objections. 
If the motion is denied, the defendant may litigate on the merits 
without waiving the objection. 

The provisions affecting service are designed to reduce the 
cost and difficulty of service while affording defendants the full 
protection of notice and opportunity to defend. The federal 
system of issuance of summonses by a clerk and service by a mar- 
shall has been rejected as unnecessary and as requiring additional 
court personnel. The needless step of obtaining an order for 
substituted service is abolished; instead, in accordance with the 
rule in effect in other states, delivery of process to a person of 
suitable age and discretion at the defendant’s home or place of 
business will constitute personal service. The clumsy, slow and 
expensive method of service by publication, which in reality 
depends upon mailing to give actual notice to a defendant, has 
been simplified, substantially reduced in cost, and permitted 
only as a last resort. Where the defendant’s address is known, 
service by mail both within and without the state is permitted. 

Other simplifications in the manner of service are made. Dis- 
tinctions between persons to be served on behalf of domestic and 
foreign corporations are abolished. Other needless impediments, 
such as provisions requiring service on two county officers, have 
been eliminated. 
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The revisions relating to joinder of parties, interpleader, third 
party practice, intervention and class actions, are based largely 
on recent amendments to the Civil Practice Act emanating from 
the Judicial Council and in some areas express the actual prac- 
tice of the courts more accurately than do existing provisions. 
The first part of CPA §210, requiring prosecution of actions in 
the name of the real party in interest, is omitted; elimination 
of this needless and confusing provision will not change the law 
in any respect but will remove the implication that the bene- 
ficial party is the only one who may bring the action. 

In place of the existing statutes on substitution of parties, 
which are scattered and frequently wordy or outdated, the re- 
visers have stated the essential principles briefly, that substitu- 
tion of proper parties may be ordered by the court on motion 
and that failure to substitute results in dismissal of the action as 
to the party for whom substitution should have been made. 


PLEADINGS 


Each pleading is required to contain plain and concise “‘state- 
ments.” The draftsmen believe that much needless litigation, 
with concomitant expense and delay, has been caused by the 
existing requirement for the pleading of “material facts” con- 
stituting a cause of action. They note that too much particu- 
larity is condemned as the pleading of evidence while too little 
is deemed defective as the pleading of conclusions, and that both 
give rise to a plethora of motions, most of which are little more 
than useless sparring. The draftsmen feel that their proposal 
steers a middle course between present New York practice and 
the loose pleading permitted by the Federal Rules. This Commit- 
tee disapproves the pleading of “statements” and believes that the 
averment of material facts should be required, as at present, so 
as to inform a defendant in ultimate form of the factual matters 
intended to be proved. 

Bills of particulars, as to which there are approximately 10,000 
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motions a year in the Supreme Court alone, are abolished, as 
under federal practice. On the other hand, statements and plead- 
ings are required to be “sufficiently particular to give the court 
and the parties fair notice of the transactions [or] occurrences 
. .. intended to be proved and the nature of each cause of action 
or defense.” In various types of actions the pleading itself is re- 
quired to state the particulars required fully to inform the 
adversary. For example, in personal injury and death actions the 
pleading must state, among other things, the date, time and loca- 
tion of the occurrence, a general statement of the acts or omis- 
sions constituting the negligence claimed, a statement of the in- 
jury, a description of the injuries claimed, the length of time of 
confinement, and the total amounts claimed as special damages; 
these are subject to amendment or supplementation within a 
definite period of time without leave of court, and later, should 
the occasion arise, on leave. Further, a statement must be attached 
to the pleading containing the names and addresses of the attend- 
ing physician and hospital and a copy of hospital records or an 
authorization for their inspection. Other requirements of par- 
ticularity are made in regard to pleadings in actions or defenses 
based on written or oral agreements, on fraud or mistake, or on 
libel or slander. In such actions, which constitute the vast bulk 
of litigation, particulars belong in the complaint, and if therein 
stated save the extra steps and paper work relating to a bill. Par- 
ticularized pleadings should enable the adversary adequately to 
prepare his case and the court to control disclosure, as well as 
lead to settlement of cases without the need for depositions and 
motions. 

In lieu of verification of pleadings, certification by the attor- 
ney is generally permitted. 

Contrary to present practice, the complaint is required to be 
served with the summons. The draftsmen note that this is the 
practice in many jurisdictions, including the federal courts, and 
that it is designed to discourage the institution of actions upon 
insufficient information and the indiscriminate use of the sum- 
mons as a negotiating device. Exceptions are made in the case 
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of matrimonial actions, where crystalization of the dispute in a 
complaint is thought in many instances to preclude hope of re- 
conciliation. This Committee disapproves this proposal, doubt- 
ing the prevalence of abuses mentioned by the drafters, and 
seeing no good reason for departure from present practice. It 
also feels, especially because of the particularity required of com- 
plaints under the new rules, that the ability to commence an 
action by service of a summons without a complaint should be 
preserved for those infrequent but important situations in which 
the plaintiff must act with promptness in order to serve a defend- 
ant about to depart from the state or to make service before 
expiration of the statute of limitations. 

This Committee agrees, however, with the decision of the 
draftsmen to retain the New York so-called “hip pocket” filing 
system rather than to institute a general requirement of filing 
with the clerk. The present system should be retained because it 
works. The Federal system, with required filing of papers, would 
require further clerical assistance and create storage problems. 


MOTIONS DIRECTED TO PLEADINGS AND 
FOR JUDGMENT BEFORE TRIAL 


Motion directed to the pleadings are reduced in number and 
simplified. Various obsolete and useless provisions are elimi- 
nated, such as those which restrict some motions to the pleadings 
involved while requiring others to be made on affidavit. In order 
to reduce the inordinate number of motions directed to plead- 
ings, particularly those which do not have a decisive effect, and 
to expedite the disposition of clear cases, a compulsory omnibus 
motion is required before answer upon penalty of waiver, some- 
what akin to federal practice. Grounds for such motion include 
lack of jurisdiction of the person, and failure to state a cause of 
action. While the draftsmen’s original report proposed the aboli- 
tion of the latter motion as a useless device focusing attention 
on whether a pleader has properly stated a cause of action or 
defense rather than whether he has one, the draftsmen have 
accepted the contrary views of this Committee. 
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The recently expanded provisions regarding summary judg- 
ment are retained, and the summary judgment procedure is 
available in all except matrimonial actions. 

In addition, a new procedure is provided to permit actions 
based on a judgment or an instrument for the payment of money 
only to be commenced without pleadings by a motion for sum- 
mary judgment. This provides an expeditious means of obtain- 
ing judgment on a claim presumptively meritorious. 


DISCLOSURE BEFORE TRIAL 


The basic concept of the disclosure provisions, embracing 
depositions, interrogatories, discovery and admissions, is the re- 
quirement that there be “full disclosure before trial of all 
relevant evidence and all information reasonably calculated to 
lead to relevant evidence.” While more nearly approximately 
the present federal system than the present state system on deposi- 
tions and discovery, the proposed rules evidence a thorough re- 
view of both systems with substantial changes from federal 
practice. 

The guiding principle is the belief that the earlier and more 
easily the parties can ascertain the facts, the greater the possibil- 
ity of clarifying the issues, reducing the length of trial, and ex- 
pediting settlement. The Rules also place responsibility for 
disclosure in large measure upon the attorneys in an effort to 
reduce the current deluge of motions relating to such matters 
and to require recourse to the court only as a last resort. The 
courts, however, are empowered to prevent abuses and to super- 
vise disclosure procedures through the appointment of referees 
or other protective orders where necessary. Distinctions made in 
present practice between the right to take the deposition of a 
party and the right to take the deposition of a witness, and dis- 
tinctions among different types of cases, have been largely abol- 
ished, as well as the distinction between admissible evidence and 
information which may lead to admissible evidence on the one 
hand, and necessary and material evidence on the other. 

As to depositions, priority is normally accorded to the defend- 
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ant, provided he serves his notice within 20 days after commence- 
ment of the action. In effect, a defendant is permitted to serve 
a notice of examination immediately upon being served with a 
complaint so as to find out the basis of the plaintiff's claim, re- 
gardless of its nature. Protective provisions authorize the court 
to vary priorities in special situations, to shield a party or witness 
from harassment, and to compel an intransigent party or witness 
to make the full disclosure required. 

In addition, the rule laid down by the Supreme Court of the 
United States in Hickman v. Taylor, 329 U.S. 495 (1947), limit- 
ing prying into attorneys’ notes and other work product, has 
been adopted. 


STATUTES OF LIMITATION 


The draftsmen have revised the sections of the Civil Practice 
Act affecting statutes of limitation but have not attempted to 
consolidate the numerous provisions limiting the time to sue 
contained in the Consolidated Laws, administrative codes and 
municipal charters, many of which contain little-known restric- 
tive provisions which snare the uninformed. 

In addition to simplification of language and logical rearrange- 
ment, the draftsmen have made substantive changes based on 
their conclusions, among others, that many present periods of 
limitation are unjustifiably long and should be substantially re- 
duced, that the present number of varying periods of limitation 
is not needed and creates difficulties with theories of causes of 
action, and that tolling provisions for disabilities are frequently 
unreasonably generous. For example, the 10-year statute is made 
applicable to various actions involving real property. The “resi- 
dual period,” as to actions for which no limitation is specifically 
prescribed, is reduced from 10 years to 5. The 5-year period also 
governs actions upon contracts and sealed instruments, actions 
based upon fraud or mistake, and actions by or on behalf of a 
corporation against a director, officer, or stockholder for an ac- 
counting or for fraud. Some actions, including malpractice, are 
subject to a three-year statute and others to a one-year statute. 
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PROVISIONAL REMEDIES 


The provisions relating to attachment, arrest, injunction and 
receivers have been simplified and clarified without, in general, 
much change of substance. 

The draftsmen would limit the right of arrest, however, to the 
ne exeat situation and eliminate it in the types of actions at law 
referred to in CPA §826. While approving restrictions on arrest 
in actions at law, this Committee questions complete abolition 
of the remedy and suggests its retention in cases involving force 
or violence, conversion or larceny, or fraud and deceit. In such 
situations arrest is sometimes the only protection against dissipa- 
tion of property wrongfully acquired. 

Likewise, as to attachment, this Committee disapproves the 
draftsmen’s proposal to omit the substance of subdivisions 4, 5 
and 6 of CPA §903. The Committee feels that attachment should 
be available in cases involving fraud, where it may be the only 
means of preventing concealment of the fruits of the fraud. 


PRE-TRIAL CONFERENCE 


Provision is made for a pre-trial conference between the attor- 
neys and the court in every contested action except matrimonial 
actions in order to simplify the issues, obtain admissions, limit 
the number of witnesses, specify the method of proof of particu- 
lar facts, specify the damage claims, and consider other matters 
which may aid in speedy disposition. The purpose is to require 
that cases be properly evaluated and discussed before trial, so as 
to eliminate from the trial parts those cases which can be settled 
or which require more preparation; and to narrow the issues, 
reduce unnecessary disputes about procedure and evidence at the 
trial, and permit shorter trials. The proposal, providing for a 
more extensive pre-trial hearing than normally held in this state, 
is modeled on the New Jersey practice, follows a recommenda- 
tion of the Judicial Conference, and relies upon the reported 
favorable experience of other jurisdictions. 

While there may be some doubt whether enough is really 
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accomplished at pre-trial conferences to warrant burdening liti- 
gation with yet another step, the proposal in large part merits 
acceptance, at least on an experimental basis. This Committee, 
however, does not agree that the extensive and arduous pre-trial 
proceedings contemplated should be mandatory in every type 
of case; in the ordinary personal injury action, for example, such 
procedures are not particularly suitable or effective. It therefore 
believes that the pre-trial requirement should be discretionary 
with the court, and notes that the Appellate Division in any 
Department is empowered to vary the rule. In addition, this 
Committee, while aware of objections to judicially coerced settle- 
ments and also of the possible utility of a settlement calendar 
separate and apart from the pre-trial calendar, nevertheless feels 
that, contrary to the reviser’s proposal, a judge should not be 
precluded from initiating settlement discussions without the 
consent of all parties at any stage of a case where such discussions 
seem likely to be fruitful. An effective pre-trial will normally 
lead to the question whether the action may be disposed of by 
settlement, and in the last analysis there can be no settlement 


without agreement, however grudging, of the attorneys for both 
sides. 


EVIDENCE 


Eschewing the formulation of a completely integrated system 
of evidence on the ground that this task is outside their scope 
because it involves criminal procedure as well as civil, the drafts- 
men have instead clarified and tightened present provisions of 
the Civil Practice Act. 

The rule inhibiting opinion testimony of a lay witness is 
relaxed in certain cases, as are the rules relating to the examina- 
tion of expert witnesses. These changes, if administered in a 
liberal and sympathetic spirit, should have an important effect 
in improving the conduct of trials. 

Probably the most controversial change proposed is the aboli- 
tion of CPA §347, the dead man’s statute. In its place the drafts- 
men propose to permit the introduction of hearsay declarations 
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of the deceased as well as testimony of the interested witness, but 
to require the trier of fact to evaluate such evidence in the light 
of the inability to cross-examine and contradict. The draftsmen 
describe §347 as a vestigial remainder of the old common law 
rule rendering interested parties incompetent witnesses, point 
out that the section frequently prevents proof of just claims 
against decedents’ estates, and conclude that the substitute pro- 
posal has worked well in states where it is in effect. Nevertheless, 
this Committee, by a closely divided vote, disapproves the sub- 
stitute and prefers retention of the statute in its present form on 
the ground that the revision would encourage perjurious claims 
against estates which their representatives would be in no posi- 
tion to repel. 


TRIALS AND TRIAL PRACTICE 


Little change has been made in this area. 

One important change, however, creates an option for the use 
of a six-man instead of a twelve-man jury with consequent re- 
duction in fees. This resembles present practice in the Munic- 
ipal Court of the City of New York, which is for a trial by a six- 
man jury with an option for twelve men on payment of the in- 
creased fees. 


ENFORCEMENT OF MONEY JUDGMENTS 


This field is presently a morass of complex and overlapping 
procedures—execution, supplementary proceedings, statutory re- 
ceivers, and judgment creditors’ actions—resulting in different 
systems of liens, priorities, and, in some instances, exemptions, 
each surrounded with diverse technical and even inconsistent 
enforcement provisions. In essence, the draftsmen have produced 
order from chaos by providing a simplified, substantially revised 
system for the enforcement of money judgments. They have con- 
sidered a complete revision necessary in the light of the great 
number of such judgments which are never satisfied and the 
number which are satisfied only after years of post-judgment liti- 
gation, frustation, harassment and deception, involving substan- 
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tial expenditures of time and money. The illogical distinctions, 
inconsistencies and pitfalls in the present law are replaced by an 
integrated and relatively simple system without affecting in any 
substantial way the balance between creditors and debtors. 

A new system of liens and priorities, based on practical prob- 
lems that arise in collecting judgments, is created to replace the 
diffuse structure that presently exists. 

The exemption provisions, which are inadequate to protect 
the valid interests of either debtors or creditors and are in many 
cases archaic, are retained since they represent important sub- 
stantive policies, are the result of legislative compromise, reflect 
diverse interests of various groups, and have recently been 
amended. 

Among the principal changes are the elimination of the re- 
quirement that personal property be exhausted before real prop- 
erty can be levied upon, and abolition of the right of redemption 
of real property. Supplementary proceedings are simplified; scat- 
tered provisions for enjoining transfer of a debtor’s assets are 
consolidated; and a restraining notice is permitted as an inde- 
pendent enforcement weapon without court order. A method is 
provided for examination by mail of all third persons, similar to 
the examination presently provided only for financial institu- 
tions. A new provision permits use of enforcement devices after 
verdict or decision but before entry of judgment; protection prior 
to verdict or decision is afforded in some cases by attachment. 

The draftsmen propose the abolition of garnishee execution 
on wages as a means of enforcement, and in lieu thereof propose 
an expansion of the procedure for installment orders so that such 
an order may operate as a levy on wages, but only upon default 
of voluntary payment by the debtor. The revisers point out that 
a debtor is thus enabled to avoid embarrassment and risk of los- 
ing his job while his creditor is substantially as secure. This 
Committee, however, while cognizant of the reasons for the 
draftsmen’s position, feels that garnishee execution is automatic 
and effective and that on balance this additional remedy, avail- 
able under present law, should be retained. 
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APPEALS 


Present provisions governing appeals are extensively redrafted 
with comparatively few changes of substance but considerable 
improvement in clarity and conciseness. Over 75 sections of the 
present Civil Practice Act and 10 sections of the present Rules 
of Civil Practice are replaced by 6 sections of the proposed Law 
and 28 sections of the proposed Rules. 

The principal changes proposed will reduce the number of 
intermediate appeals to the Appellate Division from non-final 
orders of the Supreme Court. At present appeals as of right are 
allowed from orders which “affect a substantial right’”—in prac- 
tice, almost every order. The revisers have eliminated this pro- 
vision, and appeals as of right are to be allowed only from orders 
falling within certain specified classes set forth in the statute, 
where an immediate appeal will either have a substantial chance 
of ending the litigation or is required in the interest of fairness. 
Intermediate appeals in other cases, such as those from orders 
relating to pleadings, venue and discovery, will be permitted 
only by leave granted, upon motion, either by the justice making 
the order or by the Appellate Division. The draftsmen have thus 
steered a sensible middle course between the present Rules, 
which permit an extravagant number of appeals from non-final 
orders, and the Federal Rules, which bar most of such appeals. 

A long step is taken in the direction of reducing the costs of 
records and briefs on appeal by the adoption of a form of the 
appendix method, now permitted in this state only in the Ap- 
pellate Division, Third Department, and also in use in the fed- 
eral courts of appeal. Subsidiary changes of the same kind are 
increases in the size of the printed portion of the page, decrease 
in the size of the page, elimination of folio numbers, and the 
requirement that briefs should furnish a concise statement of 
the questions to be raised on appeal. 


SANCTIONS 


To encourage and compel observance of the proposed re- 
visions, the draftsmen have provided for the imposition of sanc- 
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tions in a variety of situations, including selection of improper 
venue, failure to observe rules on pleading, bad-faith affidavits 
on motions for judgment, voluntary discontinuance, protective 
orders in connection with disclosure, and refusal to permit dis- 
closure where required. In such cases the court is generally au- 
thorized to assess the expenses, including reasonable attorney's 
fees, caused by the failure to observe the rules. The Committee 
approves such sanctions, which are in all cases discretionary and 
not mandatory, and which seem essential if some of the new pro- 
cedures are to be made effective. 


ARBITRATION 


In the increasingly important area of arbitration the revisers 
propose two significant changes. 

The first is to require that agreements to arbitrate future con- 
troversies (as well as, at present, agreements to arbitrate existing 
controversies) must be signed. While the present distinction as 
to the requirement of signature is illogical, it is thoroughly im- 


bedded in existing practice and is generally understood and ob- 
served. This Committee accordingly prefers the retention of 
present practice, under which an agreement to arbitrate a future 
controversy need not be signed, although it must be in writing, 

The second change is to eliminate the requirement of impar- 
tiality as to arbitrators who are not appointed as neutrals. It is 
common practice in many arbitrations that each party appoints 
one arbitrator who is in effect his representative and only the 
third arbitrator is expected to be truly impartial. Despite theo- 
retical objections, it is impractical to expect arbitrators appointed 
by the parties to be truly impartial. The proposed change is 
sensible and realistic. 


RULE-MAKING 


The revisers have limited the proposed new Civil Practice 
Law to matters involving basic policies and procedures which 
have a direct effect on substantive rights, while leaving proce- 
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dural details to the Rules of Civil Procedure. Hence, the new 
Law has 148 sections, and approximately 300 new sections are 
added to the Consolidated Laws by transfer, as against 1,768 
sections in the Civil Practice Act; and there are 406 new Rules 
as against 248 present Rules of Civil Practice. 

To provide for necessary changes and improvements in the 
Rules, the revisers propose that the Legislature delegate rule- 
making power to the Judicial Conference, subject to the Legisla- 
ture’s power to override the rules by statute, and have drafted 
the necessary constitutional amendment. The revisers have thus 
rejected the New Jersey theory that the Legislature should have 
no power to control procedure, and instead have proposed that 
practice details should be regulated by essentially court-made 
rules subject to legislative supremacy. 

At the present time the Appellate Divisions of the Supreme 
Court exercise rule-making authority. As the revisers point out, 
however, the justices of these courts are perhaps busier than any 
others in the state, and as a result the rule-making procedure at 
present is cumbersome and each of the four departments sep- 
arately considers the proposed amendments to the rules seriatim. 
Without a staff to consolidate their efforts, the four departments 
fail, in the words of one Presiding Justice, to give to proposed 
changes in the Rules “the thorough study that they should 
receive.” 

As demonstrated by the work of the revisers, effective work on 
revisions as complex as the rules of procedure can best be accom- 
plished by drawing upon the combined resources of a highly 
skilled professional staff, representatives of the bench who apply 
the rules, and representatives of the bar who must invoke and 
seek to construe them. The Court of Appeals lacks the profes- 
sional staff for this function. Furthermore, as the highest court 
in the state, its function excludes to a considerable degree the 
application and interpretation of rules of procedure, nor does 
it have the opportunity for direct interchange of ideas with 
practitioners. 

The achievement of flexibility and efficiency in procedural 
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matters requires constant surveillance of the operation of the 
rules and of the need for their modification and improvement. 
Rule-making should therefore be vested in an agency which has 
the time and staff to devote to this important task. 

This Committee concurs in the revisers’ view that the Judicial 
Conference is the body best equipped to review the operation 
of the new Rules in practice and to modify or supplement them 
where necessary, subject to disapproval by the Legislature. ‘The 
Conference includes representatives of the Court of Appeals, 
the Appellate Divisions, and the trial courts, and its committees 
include representative practicing attorneys. It has a professional 
staff, headed by the State Administrator of the Courts. ‘Thus, the 
Conference is in a unique position to compare and integrate 
the views of the judiciary and the bar, illuminated by staff re- 
search and observations. The only proviso attached by this Com- 
mittee is that adequate budgetary provision be made to enable 
the Conference to maintain an adequate, legally trained and 
experienced staff, so that it can function efficiently as does the 
Law Revision Commission, thus assuring the type of continuing 
study of the Rules which is essential. 


CONCLUSIONS AND RECOMMENDATIONS 


It is axiomatic that substantive legal rights are worth nothing 
unless they can be asserted and ultimately vindicated in court. 
The procedure for the enforcement of legal rights is thus the in- 
dispensable handmaiden of justice. 

In matters of procedure the law has come a long way from 
the forms of action and other conceptual rigidities. The sporting 
theory of litigation, with the outcome largely dependent upon 
skillful use of the twin weapons of surprise and technicality, is 
certainly no longer in vogue. What generally counts today is not 
the superior set of wits, but the better case. This has been the 
theory, for example, behind the gradual broadening of pre-trial 
disclosure devices, much of which in recent years has been ini- 
tiated by the courts themselves. 

The revisions proposed by the Advisory Committee, despite 
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the few provisions which seem objectionable as outlined above, 
constitute a vast improvement on our present procedural statute 
and rules. While they may have some slight adverse economic 
effect on printers, newspaper publishers, and process servers, 
these matters are minimal as compared to the far greater enhance- 
ment of the interests of the public at large, the judiciary, and the 
bar. Unlike recent proposals for changes in the organization of 
the courts, these proposals should not engender political con- 
troversy. They represent the best hope in years for a modern sys- 
tem of procedure. The proposal for continuing reexamination 
of the rules by the Judicial Conference assures that the system 
will be responsive to the needs of the times. 

Judge Desmond, Chief Judge-elect of the Court of Appeals, 
has recently observed of these revisions: 

“Of course, lawyers are by definition resistant to change and I detect a fear 
that these changes may force lawyers to unlearn their practice and learn all 
over again a brand new code. Not at all. The idea is to simplify the present 
procedures—eliminate many steps and much paper work. I think lawyers owe 
it to themselves, their clients and the whole community to approach this 


with an open mind, not just dismiss it out of hand. I predict that it will win 
the approval of the profession.” 


This Committee strongly recommends that the proposed new 
Civil Practice Law and Rules of Civil Procedure be supported 
by the bar and the bench throughout this State to the end that 
the proposed revisions be enacted into law at the earliest pos- 
sible opportunity. 


Respectfully submitted, 


WILLIAM E. JACKSON, Chairman 
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Committee Reports 


COMMITTEE ON LABOR AND SOCIAL 
SECURITY LEGISLATION 


REPORT WITH RECOMMENDATIONS CONCERNING SERVICE 
OF PROCESS ON UNIONS IN NEW YORK STATE 


At common law an unincorporated association could neither 
sue nor be sued in its own name. Neither could it sue nor be 
sued through its officers. All its members had to sue as parties 
plaintiff or when sued, all the members had to be made parties 
defendant.? 

By statutes in 1849* and 1851,* the New York Legislature pro- 
vided for the maintenance of action against an unincorporated 
association by service on its president or treasurer. The substance 
of these statutes is now incorporated in Section 13 of the General 
Associations Law.® 

Thus, in New York, a union, as an unincorporated association, 
can only be sued through its president or treasurer since it is not 
considered a legal entity separate and apart from the persons 
who compose it.* The courts have consistently held that in order 


Editor’s Note: This report will be presented at the Stated Meeting of The Asso- 
ciation on January 19, 1960. 

1 Van Aernam v. Bleistein, 102 N.Y. 355, 358 (1886). 

2 McMahon v. Rauhr, 47 N.Y. 67, 71 (1871). 

3 New York Laws, 1849, Ch. 258. 

4 New York Laws, 1851, Ch. 455. 

5 Section 13 of the General Associations Law provides: 

“Action or proceeding against unincorporated association 

An action or special proceeding may be maintained, against the president 

or treasurer of such an association, to recover any property, or upon any 

cause of action, for or upon which the plaintiff may maintain such an action 

or special proceeding, against all the associates, by reason of their interest 

or ownership, or claim of ownership therein, either jointly or in common, or 

their liability therefor, either jointly or severally. Any partnership, or other 

company of persons, which has a president or treasurer, is deemed an asso- 
ciation within the meaning of this section.” 

6 Caines v. Prudential Ins. Co., 8 Misc. 2d 789 (Sup. Ct., Queens Co., 1957); Siris 
Prod. Corp. v. Price, 3 Misc. 2d 144 (Sup. Ct., Bronx Co., 1956); New York Elec. 
Contrs. Ass’n v. Local Union No. 3, 176 Misc. 991 (Sup. Ct., N.Y. Co., 1941); 
Andrews v. Local Union No. 13 of Rochester, 133 Misc. 899 (Sup. Ct., Monroe Co., 
1929). 


45 





46 THE RECORD 


to secure jurisdiction over an unincorporated association, Sec- 
tion 13 of the General Associations Law must be strictly com- 
piled with.’ 

While the General Associations Law provision was forward- 
looking legislation at the time it was enacted, it is antiquated by 
present-day standards. Aside from occasionally constituting a 
vehicle for the frustration of service of process by an irresponsi- 
ble labor organization, it has led to very inequitable results. An 
outstanding example is Hagan v. Bricklayers, etc. Union of 
Syracuse,® where the plaintiff, in an action to restore himself to 
union membership and recover damages, served process on the 
union’s ninth vice president. This union officer was the highest 
ranking official in New York State as the union’s principal office 
was in Washington, D.C. The Court in setting service aside 
stated ®: 

“The fact that the offices of the president and treasurer of the association here 
involved are in Washington, D.C., does not alter the situation. The plaintiff, 
if he would resort to the method offered, would have to wait for such time as 
either the president or treasurer was in the State of New York and service of 
process in this State could be made upon him. The statute makes no provision 
for a substituted service. The Legislature of this State might properly provide 
that where such an association has its general offices outside of the State it 
should, as a condition of its right to function within this State, designate some 
person within this State upon whom service of process could be made. This it 


has not done. The service upon a ninth vice-president is not service upon 
the president and does not comply with the statute.” 


With some exceptions,” most of the states and the federal 
government now have statutory schemes that facilitate the serv- 
ice of process on labor organizations. A majority of jurisdictions 
permit unions to be sued in their common names as distinct 


7 Seneca Lines v. Teamsters Union, 26 LRRM 2636 (Sup. Ct., Oneida Co., 1950). 

8 143 Misc. 591 (Sup. Ct., Onondaga Co., 1932). 

® 143 Misc. 593-594. 

10 Alaska, Idaho, Illinois, Iowa, Louisiana, Massachusetts, Mississippi, New 
Hampshire, Oregon, West Virginia and Wyoming apparently leave the question 
of service on a union in the hands of the courts. In each of these states suits against 
unions have been successful. Court decisions have upheld jurisdiction over unions 
by service on officers (Illinois, Oregon) and by serving one or more members as 
representing a class (lowa, Massachusetts). Nevertheless, the lack of uniformity in 
decisions creates an unsatisfactory situation. 
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entities.1 A number of jurisdictions provide that service of proc- 
ess on a union is sufficient if made on the equivalent of any one 
or more of the members of the union.” At least eight jurisdic- 
tions declare service of process on any officer, managing agent or 


11 The United States Supreme Court in United Mine Workers v. Coronado 
Coal Co., 259 U.S. 344 (1922) decided that unions could be sued in their common 
names as distinct entities. By court decisions and Rule 17 (b) of the Federal Rules 
of Civil Procedure there has been consistent adherence to this view. In Busby v. 
Electrical Utilities Employees Union, 147F 2d 865 (1945) the Court of Appeals for 
the District of Columbia, declared that without enabling legislation a union could 
sue and be sued in its common name. Although there are variations, the following 
states generally conform to the federal pattern: 

Alabama (Code, Tit. 7, Art. 8, Sec. 142); 

Arizona (Code, Art. 13, Sec. 56, 1311); 

California (Code of Civil Proced., Sec. 388); 

Colorado (Rules of Civil Proced., 17c¢ (b)); 

Connecticut (General Statutes, Sec. 7797); 

Delaware (Code, Tit. 6, Sec. 3311); 

Florida (Union Regulation Law, Ch. 21968, Sec. 11); 

Georgia (Code, Act 25, L. 1959, Sec. 1); 

Hawaii (Revised Laws, Act 4, Series D-38, Ch. 204, Sec. 1); 

Kansas (Labor Relations Act, Sec. 44-811); 

Kentucky (consistent court decisions); 

Maryland (Code, Art. 23, Sec. 134); 

Michigan (Stat. Ann., Sec. 27.664); 

Minnesota (Statutes Ch. 527, Sec. 540.151-540.153 as amended Ch. 597 L. 1955); 

Montana (Code, Sec. 93.2827); 

Nebraska (Statutes, Sec. 25.313); 

Nevada (Sec. 59, Civil Practice Act of March 17, 1911, Compiled Laws Sec. 8558); 

New Jersey (Revised Statutes, Ch. 64, Sec. 2A: 64-1); 

New Mexico (Statutes, Sec. 52.105); 

North Carolina (Gen. Statutes, Ch. 545, Sec. 3, L. 1955, Sec. 1-69—1); 

North Dakota (North Dakota Labor Relations Act—matters covered by collective 

bargaining); 

Oklahoma (Statutes, Tit. 12, Ch. 6, Sec. 182); 

Pennsylvania (Rules of Civ. Proced., Rules 2151-2175); 

Rhode Island (General Laws, Ch. 3513, L. 1955, Sec. 1—authorized to sue in 

contracts in own name); 

South Carolina (Code of Laws, Sec. 10-215); 

South Dakota (Code, Sec. 17.1103, Sec. 2 & 3 Ch. 94L. 1947); 

Texas (Civil Statutes, Art. 6133); 

Utah (Code of Civil Proced., Rule 17(d)); 

Vermont (Statutes, Sec. 1565); 

Virginia (Code, Sec. 8-66). 

12 Federal (Rules of Civil Proced., Rule 23(a)); 

Alabama (Code, Tit. 7, Art. 8, Sec. 144—any officer or official member); 
Arizona (Code, Sec. 56—1311); 

Arkansas (Statutes, Tit. 27, Ch. 8, Sec. 27-809); 

California (Code of Civil Proced., Sec. 382); 
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other person in charge of the union’s office is sufficient.* Other 
states provide for service on a union’s trustees, or trustees and 
officers* and four states equate unions with corporations by 
authorizing service on a statutory agent. 





Colorado (Rules of Civil Proced., Ch. 1, Rule 4 (e) (4)); 
Delaware (Code, Title 6, Secs. 3305-3310 service on any member or 
officer); 
Georgia (Code, Art. 25, L. 1959, Sec. 3—service on any officer or member); 
Hawaii (Revised Laws, Act 4, Series D-38, Ch. 204, Sec. 1); 
Indiana (Statutes, Sec. 2.220, Acts 1881, Spec. Sess. Ch. 38, Sec. 21); 
Kentucky (Revised Statutes, Sec. 25); 
Missouri (Statutes, Sec. 507.070; L. 1943, p. 353, Sec. 19); 
Nevada (Compiled Laws, Sec. 8558; Sec. 59, Civil Practice Act of March 17, 
1911); 
Ohio (General Code, Vol. 8, Sec. 11257, p. 86); 
South Carolina (Code of Laws, Sec. 10-215—process may be served on any 
agent); 
Texas Cavit Statutes, Art. 6133—service on officers or members); 
Vermont (Statutes, Sec. 1565—service on member or officer); 
Washington (Revised Code, Sec. 4.08.070); 
Wisconsin (Statutes, 1953, Sec. 260.12); 
Cf. The Labor-Management Reporting and Disclosure Act of 1959, Title 
VI, Section 605, which provides: 
“For the purposes of this Act, service of summons, subpoena, or 
other legal process of a court of the United States upon an officer 
or agent of a labor organization in his capacity as such shall con- 
stitute service upon the labor organization.” 

13 Florida (Union Reg. Law, Ch. 21968, Sec. 11); 

Iowa (consistent court decisions uphold service on union officers and agents); 

Kansas (Labor Relations Act, Sec. 44-811); 

Nebraska (Revised Statutes, Secs. 25.313—25.314); 

New Jersey (Revised Statutes, Ch. 64, Secs. 2A:64.1-2A:64.6); 

Pennsylvania (Rules of Civil Proced. Rules 2151-2175); 

South Dakota (Code 17.1103; Ch. 94L. 1947, Secs. 2 & g—service sufficient if 
made on officer or agent); 

Utah (Code of Civil Proced. Rule 17(d)). 

14 Maine (Revised Statutes, Ch. 96, Sec. 30); 

Oklahoma (Statutes Tit. 12, Ch. 6, Sec. 182—service on trustees or by pub- 
lication sufficient); 

Rhode Island (Gen. Laws, Ch. 530, Secs. 1—4); 

Virginia (Code Sec. 8-66—service on any officer or trustee). 

15 Connecticut (Gen. Statutes, Sec. 7776—authorizes service on union officers 
but also provides secretary of state is deemed appointed an agent for 
service of process); 

Minnesota (Statutes, Ch. 527, Secs. 540.151—540.153—service to be made on 
secretary of state); 

North Carolina (Gen. Statutes, Ch. 545, Sec. 3, L. 1955; Sec. 1-6g—1—secretary 
of state designated an agent for service of process); 
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Over twenty years ago the view was expressed, on behalf of 
organized labor, that unions required access to the courts and 
therefore could not logically object to provisions making them 
amenable to service of process.’* While we can postulate that 
organized labor is willing to be subject to a statutory scheme that 
will facilitate service upon unions, we cannot assume that pro- 
visions that do not afford unions equal access to the courts or 
sufficient notice to defend are acceptable. Thus the statutory 
structure presently existing in the federal jurisdiction and the 
greatest number of states is probably acceptable in so far as it 
permits unions to sue or be sued. It is, however, unsatisfactory 
in so far as it permits service on One or more members or agents 
of a union. Clearly a great deal of time might elapse between 
the date of service on a member or agent and actual notice to 
the union by transmission of process to someone in authority at 
union headquarters. This is particularly important where a 
union has only minor officials or members in a given jurisdiction. 
On the other hand, the New York statute requiring service on 
the president or treasurer of a union carrying on activities in 
New York State when these officials are located outside the state 
bends too far in the other direction. 

It is the Committee’s opinion that labor organizations would 
be assured of adequate notice of suit, if the New York State 
General Associations Law were amended so that process could 
be served upon a union’s president, vice president, treasurer, 





Tennessee (Code, Secs. 8681.1-8681.3—union required to appoint agent or 
secretary of state is deemed appointed an agent for service of process); 

Cf. Hawaii (Revised Laws, Act 4, Series D-38, Ch. 204, Sec. 1—provides for 
service on officers, trustees, agents or members. Where union is carrying 
on business in Hawaii but is located elsewhere, Treasurer of Hawaii is 
deemed an agent for service of process); 

Alabama (Code, Tit. 7, Art. 8, Sec. 144 permits designation of secretary of 
state as agent for acceptance of process); 

Georgia (Code, Act 25, L. 1959, Sec. 1 permits designation of secretary of 
state as agent for acceptance of process). 

16 Testimony of Mr. Padway, General Counsel of the American Federation of 
Labor, before the Judiciary Committee of the House of Representatives in 1938 
in connection with Rule 17(b) of the Rules of Civil Procedure; see Busby v. 
Electrical Utilities Employees Union, 147 F. 2d 865, 866-867 (Cir. Ct., D.C., 1945). 
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assistant treasurer, secretary, assistant secretary, or managing 
agent. 

In concluding this report, we wish to emphasize the fact that 
it deals solely with the procedural question of service of process, 
It does not concern itself with any substantive rights or liabilities 
of any labor organization—whether it be a local, regional or 
international union—nor does it seek to change the existing sub- 
stantive law thereon. 

It is not the intent to affect in any way the rights, privileges, 
liabilities or immunities of unions (local, regional or interna- 
tional) or of their members. 


RECOMMENDATION 


The New York State General Associations Law should be 
amended so that service of process in the case of labor unions 
will be sufficient if made upon a union’s president, vice president, 
treasurer, assistant treasurer, secretary, assistant secretary, or 
managing agent. 


Respectfully submitted, 


COMMITTEE ON LABOR AND SOCIAL SECURITY LEGISLATION 


EMANUEL DANNETT, Chairman IDA KLAUS 

CHARLES BALLON ARTHUR MERMIN 
LEONARD L. BERLINER CHARLES J. MOOS 

S. LESTER BLOCK GEORGE MOSKOWITZ 
E. THAYER DRAKE SAMUEL R. PIERCE, JR. 
MORRIS D. FORKOSCH HAROLD L. RICHMAN 
MORRIS P. GLUSHIEN BENJAMIN C. ROBERTS 
PAUL R. HAYS WOODROW J. SANDLER 
BERTHOLD H. HOENIGER JULIUS B. SHEFTEL 
ROBERT C. ISAACS BENJAMIN WERNE 


Isadore Katz and Emil Schlesinger have requested that their dissent from the 
foregoing recommendation be noted. 


December 16, 1959 





COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 841 


Question: In the light of the recent amendments to the rules of the Appellate 
Divisions of the First and Second Departments regulating the conduct of 
attorneys and counselors-at-law, would it be proper for an attorney to make 
gifts of magazine subscriptions to the personnel of the Fifth District Man- 
hattan Municipal Court, where many of the summonses issued by his office 
are filed? 

The rule in question reads as follows: 


“No attorney shall give any gratuity or gift to any employee of any 
court or other governmental agency, where such attorney has had or 
is likely to have any professional or official transaction with such court 
or governmental agency. Any attorney who violates this rule shall be 
deemed guilty of professional misconduct within the meaning of sub- 
division 2 of Section-go of the Judiciary Law.” 


Opinion: Normally the Committee on Professional Ethics of The Association 
of the Bar of the City of New York does not advise on questions of law. How- 
ever, since the court rule involved is one regulating the conduct of lawyers, 
the Committee is of the view that an exception should be made in this in- 
stance. The Committee cautions however, that its views with respect to the 
rules in question would have no binding effect on the courts in the inter- 
pretation of their rules. 

The Committee is of the opinion that the phraseology of the rule appears 
to be clear and without ambiguity insofar as concerns the subject matter of 
the inquiry. The rule proscribes the attorney from the giving of any “gratu- 
ity or gift” to any employee of any court wherein the attorney has had or is 
likely to have professional transactions. 

We are of the view that the giving of a subscription to a magazine is a gift. 
We are likewise of the view that the rule has application regardless of the 
size or nature of the gift or gratuity so long as there is any likelihood of the 
lawyer or his office having any professional or official transaction with the 
court by which the proposed recipient of such gift or gratuity is employed. 


December 10, 1959 
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